
 

  

 
 
Sept. 7, 2021 
 
The Honorable Xavier Becerra 
Secretary 
U.S. Department of Health and Human Services 
Hubert H. Humphrey Building 
200 Independence Avenue, SW 
Washington, DC 20201 
 
The Honorable Martin J. Walsh 
Secretary 
U.S. Department of Labor 
200 Constitution Avenue NW 
Washington, DC 20210 
 
The Honorable Janet Yellen 
Secretary 
U.S. Department of the Treasury 
1500 Pennsylvania Avenue NW 
Washington, DC 20220  
 
Attention: CMS–9909–IFC—Requirements Related to Surprise Billing; Part I; Interim Final Rules 
with Request for Comments 
 

Dear Secretaries Becerra, Walsh, and Yellen: 
 
On behalf of the nation’s children’s hospitals and the patients and families we serve, we thank you for the opportunity to 
comment on the Interim Final Rule (IFR), CMS–9909–IFC, Requirements Related to Surprise Billing; Part I. We 
look forward to working with you to ensure that implementation of the No Surprises Act (Act) has the best result for 
children and the providers that care for them.  
 
The more than 220 children’s hospitals that comprise the Children’s Hospital Association (CHA) are dedicated to the 
health and well-being of our nation’s children. Children’s hospitals advance child health through innovations in the 
quality, cost and delivery of care—regardless of payer—and serve as a vital safety net for uninsured, underinsured and 
publicly insured children. We are regional centers for children’s health, providing highly specialized pediatric care across 
large geographic areas.  
 
We support the intent of the Act and this IFR to protect patients, including children and their families, from surprise 
medical bills for out-of-network care during an emergency or when they receive care from an out-of-network provider at 
an in-network facility. Fortunately, surprise billing is a rare occurrence amongst children’s hospitals. Our comments are 
focused on aspects of the IFR that we believe should be strengthened to ensure no inadvertent negative impact on 
children’s and families’ access to timely, appropriate and high-quality pediatric specialty care, including tertiary and 
quaternary care. In particular,  
   



 

 
 

• The rule should specify that, during post-stabilization, the plan must work directly with the provider to coordinate 
transfers between the out-of-network and in-network facility to help mitigate care delays that could otherwise result 
as the out-of-network provider tries to navigate hard-to-access provider directories and plan policies. 
 

• The final regulation must further distinguish amongst hospital types and between pediatric and adult services in the 
calculation methodology of the qualifying payment amount (QPA)—in a similar way that payers currently do—to 
reflect provider expertise, case mix and specialization. 
 

• The rule should strengthen oversight of plans’ “clean claims” processing practices to help prevent unnecessary 
payment delays and must not establish a minimum payment rate or methodology for plans’ initial payment amount 
to providers and facilities. 

 
The best way to protect patients from surprise medical bills is to ensure that all plans, including ERISA plans, are subject 
to strong network adequacy standards. Those standards must address the unique needs of children, particularly those 
with specialized health care needs. We urge the departments to work with the states and Congress to strengthen network 
adequacy rules where they exist and to establish them where they do not (i.e. ERISA) so all children have timely access to 
appropriate, high-quality care. 
 
Our detailed comments are below.  
 
Definitions of Emergency Conditions and Service—Post-stabilization Services  
We seek clarification in several areas of this rule. First, we request confirmation that the rule prohibits a facility from 
balance billing a post-stabilization patient when the patient or authorized representative declines a transfer to an in-
network facility and does not consent to be balance billed. We also suggest that the rule confirm that the Act’s 
protections apply when the originating hospital does not have the capability to treat the emergency medical condition 
and medical transportation must be used to transfer the patient to a more appropriate provider, as required under 
EMTALA. In addition, we note that there may be instances when a patient receives emergency services at an in-network 
hospital that does not have the capability to provide the needed care. The final rule should clarify that payers are required 
to give authorization for the transfer to an appropriate out-of-network facility, if needed, and negotiate a single case 
agreement for that care and provider payment. Approximately 16% of children’s hospital admissions are transfers from 
other acute care hospitals that do not have the expertise to provide the care those children need.1 We recommend that 
the departments clearly state that the rule’s protections are not intended to prohibit or delay these types of transfers.   
 
The departments request comment on other conditions to designate under the definition of emergency services, such as 
those relating to the coordination of care transitions to participating providers and facilities. We believe that the rule 
should further specify that, during post-stabilization, the plan must work directly with the provider to coordinate 
transfers between the out-of-network and in-network facility. Designating responsibility for transfer coordination to the 
plan can help mitigate care delays that could otherwise result as the out-of-network provider tries to navigate hard-to-
access provider directories and plan policies. Unlike out-of-network facilities that do not have a relationship with the 
patient’s insurer, plans can identify appropriate in-network providers, if available, and work directly with them on prior 
authorization and other contractual requirements to facilitate the transfer.  
 
We also urge the departments to clarify that plans must be available outside of “business” hours and on weekends to 
identify in-network facilities and authorize transfers to the in-network facility. One approach would be to establish set 

 
1 Sources: CHA analysis of AHRQ HCUP KID Database; CHA Annual Benchmark Report; CMS Centers for Medicaid & Medicare 
Services. 

 
 



 

 
 

parameters and timelines for how quickly a plan must respond to a provider and authorize transfers, regardless of the day 
of the week. Those plans that do not comply with established timelines would be held financially responsible for the 
costs of care between the time of the request and the plan’s response.  
 
Treatment of Single Case Agreements 
We do not agree with the application of the Act to single case agreements as it may have the unintended consequence of 
incentivizing plans to avoid the use of single case agreements under the assumption that arbitration for an out-of-
network payment amount is in their financial interest. Children’s hospitals often care for children from other states or 
markets who need their specialized services, and use single case agreements when those children are not in-network. 
Some children’s hospitals will care for at least one out-of-network patient a day using a single case agreement, and some 
larger hospitals see substantially more. For example, one large children’s hospital cared for more than 10,000 out-of-
network patients under single case agreements in 2019. Those children may return to the hospital multiple times in a 
given year, necessitating additional agreements. The inability of an out-of-network children’s hospital to secure a single 
case agreement could result in care delays and inappropriate emergency room utilization, which ultimately will increase 
costs and could have long-term implications for the child’s health and well-being.  
 
Interactions with State Law  
We appreciate the departments’ intent to clarify the interaction between federal and state requirements through the 
inclusion of several examples in the IFR. However, we are concerned that the rule and the examples do not fully 
articulate when state law applies versus the federal requirements and ask that the federal/state law intersection be more 
fully articulated. At a minimum, we would recommend that the departments work with the National Association of 
Insurance Commissioners, National Conference of State Legislatures and National Governors Association to develop 
guidance on the interaction of state and federal laws. Such guidance could include a cross-walk of state law and the 
federal provisions. In addition, the final rule should disallow a split process when an episode of care might be subject to 
both state and federal policies. Only one set of policies should prevail in those instances, and we recommend that the 
departments apply the federal protections and related policies. Finally, we urge the departments to utilize enforcement 
discretion as the rule is implemented since questions will remain about whether federal or state rules prevail, which could 
result in missed deadlines and other inadvertent non-compliance issues.  
 
Determination of Enrollee’s Cost-Sharing Amount; Methodology for Calculating the QPA 
We ask the departments to extend the deadline for comments on provisions in this IFR related to the calculation 
methodology for the QPA given the lack of specific information regarding its use in the independent dispute resolution 
(IDR) process. Absent the regulations implementing the IDR process, it is not possible to provide comprehensive and 
fully informed comments on the methodology delineated in this IFR. We also urge the departments to solicit additional 
comments on the QPA methodology as part of the IDR rulemaking process as that rule will provide important context 
on its use.  
 
In addition, we urge the departments to clearly state in the upcoming regulations on the IDR that arbiters should not 
overly weight the QPA during arbitration and that plans/issuers may not use the QPA as the initial payment rate unless 
providers agree to that rate through negotiation. We support the rule’s intent of protecting patients from high levels of 
cost-sharing through the establishment of a calculation methodology that will drive the QPA down to a level that is 
possibly lower than a commercially reasonable rate. However, that lower rate could put providers at a disadvantage when 
negotiating future contracts with payers that may choose against an in-network contract—or single case agreement if 
needed—because they could pay a lower out-of-network rate. One way to address the conflicting impacts of the QPA 
methodology (i.e. protecting patients from high levels of cost-sharing versus disincentivizing payers from contracting 
with providers) would be to establish two discrete methodologies—one for cost-sharing calculations and one that would 
be used to establish the median contracting rate for consideration during the IDR process.  
 



 

 
 

In regards to the specific aspects of the calculation methodology that are included in this IFR, we again note that we are 
unable to provide comprehensive comments without first seeing rules related to the IDR process and ask for an 
extension in this comment period. We offer preliminary comments on the methodology for your consideration below 
and expect to be able to provide additional feedback subsequent to the IDR rulemaking. We respectfully remind you that 
a QPA or final arbitrated payment level that are not truly reflective of similar institutions in the market could 
compromise future payer-provider negotiations with those institutions. Payers may choose to contract only with 
providers that accept lower rates or simply leave more highly specialized providers, such as children’s hospitals, out of 
their networks. Either of these scenarios could lead to an inadequate network and leave vulnerable and very sick children 
and families without access to the high-quality, timely services they need. A QPA methodology that truly reflects the care 
provided by specific types of specialized facilities can minimize that spillover effect to payer-provider contracting.  
 
Definition of “insurance market” 
We suggest that the definition of “insurance market” be expanded beyond that in the IFR so the QPA calculation 
methodology incorporates network type within a given insurance market regardless of state. The type of network (e.g. 
HMO, PPO, POS)—rather than whether a plan is in the individual, small group or large group market—has a more 
direct impact on rate differentiation. This is consistent with how payers and providers contract in that a provider’s 
participation is not necessarily determined by plan type (individual, small group or large group), but rather by network 
(e.g. HMO, PPO, POS). In fact, a provider is unlikely to be able to ascertain the patient’s plan type, without a manual 
review of payer records.  
 
Definition of “same or similar item or service” 
It is important to distinguish between pediatric and adult when identifying same or similar items or services for purposes 
of the QPA calculation through the use of modifiers that specify neonate, pediatrics, or severity. The use of these 
modifiers will take into account differences in delivery methods and related costs between the care of children and 
adolescents and that of adults. For example, a child neurology patient requires more “child-sized” staffing and specialized 
equipment to correspond to that child’s age and weight than an adult patient. In addition, it is likely that the child 
neurology patient is being seen for the first time whereas adult patients are more likely to receive care for an existing 
condition. Therefore, a higher degree of resources will be used to both diagnose the child patient’s condition and 
establish a care plan, including more testing and staff time to train family members on how to manage the new diagnosis.  
 
Definition of “same or similar type of facility”  
We believe the final regulation must further distinguish amongst hospital types in a similar way that payers currently do 
to reflect provider expertise, case mix and specialization. We are very concerned that the IFR requires a separate median 
rate calculation for specific facility types only if a plan varies its contracted rates for emergency services based on the type 
of facility. This approach will bring down the QPA for specialized hospitals, including children’s hospitals, and could 
have the unintended consequence of disincentivizing payers from contracting with them.  
 
A fair and accurate QPA that truly reflects median contracted rates for similar facilities must be based on the unique 
expertise and other characteristics of discrete institutional types. Therefore, we recommend that the departments require 
payers to do separate median rate calculations for more specialized providers for which there are no similar or 
comparable provider types—such as children’s hospitals. Alternatively, the final regulations could differentiate more 
highly specialized hospitals by requiring separate median rate calculations for hospitals with a Level 1 Trauma Center and 
for those with a Level 4 neonatal intensive unit (NICU). There are significant cost differences, and contractual 
arrangements, related to maintaining a Level 1 Trauma Center or a Level 4 NICU compared to a community hospital’s 
emergency department or newborn unit. Any median rate calculations must also include payments for specialty drugs and 
reflect payment adjustments that might have been made for a teaching or research facility.  
 
Because of the concentration of expertise and technology in children’s hospitals, the U.S. health care system depends on 
them to treat children with the most severe and complex conditions. Children’s hospitals serve kids at each stage of 



 

 
 

growth and development, requiring differently sized equipment and a range of expertise. We provide nearly all pediatric 
organ transplants (95%), cardiac surgeries (95%), neurosurgeries (87%) and cancer care (80%). Furthermore, we provide 
a disproportionately large share of the nation’s pediatric health professional training and research aimed at producing the 
best possible medical outcomes for children and teens.2 Given our high level of expertise, children’s hospitals are more 
likely to be in the situation of treating out-of-network children in our emergency departments as the only providers of 
pediatric trauma services. 
 
Definition of “geographic area”  
Based on our prior recommendation that payers do separate calculations for similarly specialized providers, we ask that, 
for purposes of calculating the QPA for children’s hospitals, the final rule require plans to use the nine census divisions 
as the geographic area. About one in 25 hospitals is a children’s hospital, with children’s hospitals serving substantially 
larger geographies than adult hospitals. Therefore, under the current definition of geographic area included in the IFR, a 
children’s hospital could be the sole children’s hospital in a region, which would preclude appropriate comparisons with 
similar facilities in that region. 
 
Determining the median contracted rate with insufficient information 
We recommend that the final rule require plans to use pediatric-specific claims data from an eligible database when 
calculating the 2019 median contracted rate in situations where it has insufficient information in its own claims history. 
We support the requirement that eligible databases have a minimum of three contracted rates, as of Jan. 31, 2019, that 
account for at least 25 percent of the total number of claims paid for that item or service and urge the departments to 
clarify that these must be pediatric-specific and commercial contracted rates. At the same time, we note that some 
existing third-party databases are disproportionately Medicaid and adult-focused and may have limited pediatric 
commercial claims for the purposes of this calculation. We are pleased that the Act includes funds for states to develop 
and strengthen all-payer claims databases (APCDs) and encourage HHS to begin its grantmaking process to states as 
quickly as possible and continue other efforts to promote state APCDs. We also encourage the departments to develop 
specifications for pediatric datasets to ensure age-specific representation.  
 
Plan disclosures to providers regarding the QPA 
We support the requirement that plans certify that they complied with the QPA calculation methodologies delineated in 
the rule, but believe additional disclosure requirements and specific timelines are needed to ensure payer transparency. As 
proposed, the rule does not include a mechanism for a provider to validate what the payer may represent as a QPA. We 
recommend that plans be required to publish their entire median contracted fee schedule, geographically and based on 
age group and specialty, to ensure that providers are being compared correctly with other similar providers. There also 
should be a set time period—such as 15 days—for a plan to respond to a provider’s requests for more information about 
the QPA calculation, including a copy of the specific calculations that includes the fee schedules used. Furthermore, the 
departments should conduct frequent and thorough oversight of plans’ calculations of the QPA and clarify in the final 
rule that plans—not providers—are responsible for correcting excessive patient cost-sharing obligations that are based 
on an inaccurate QPA.  
 
We look forward to upcoming rulemaking on the IDR and auditing processes. We urge the departments to include a 
mechanism in the IDR rule for revisiting final rate decisions that took into account a QPA that was later found to be 
inaccurately calculated. We also ask the departments to require clear and transparent payer information on the QPA 
calculations. That information must differentiate by age and severity, at a minimum.  
 
Notice, Consent and Disclosures 
We agree with the intent of the Act and IFR to ensure that patients are fully aware of their right to not be balanced billed 
under the circumstances addressed by the law, as well as their option to waive the Act’s protections when they are 
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purposefully seeking care from a nonparticipating provider in a participating facility. However, we are very concerned 
that providers and facilities may not be able to fully comply with these new administrative tasks by Jan. 1. 2022, given the 
significant changes needed in information systems, patient processes, staffing and provider management. Therefore, we 
request that the departments use enforcement discretion on the imposition of financial penalties on providers and 
facilities to allow them to build their requisite technological and procedural infrastructures.  
 
We ask the departments to take several measures to ensure that patients are fully informed of their rights and options by 
streamlining and refining processes for administrative efficiency. First, we seek clarification regarding timelines for post-
stabilization services that are not a same-day service but will be performed in less than 72 hours. We also urge the 
departments to quickly release guidance on providers’ calculations of good faith estimates to enable them to comply with 
the IFR requirements related to the contents of the tailored notices and plan for the implementation of the Act’s 
advanced explanation of benefits provisions.  
 
The IFR includes basic requirements related to the inclusion in the tailored notice of the good faith estimate for the item 
or service that the out-of-network provider will furnish. We are committed to helping families understand their out-of-
pocket obligations so they have the information they need to make appropriate care decisions, particularly when deciding 
whether to use an out-of-network provider. However, we note that there are several different price transparency policies 
with differing requirements that exist today and urge the departments to align as much as possible those in this rule with 
the other existing policies. Implementation without alignment with the other price transparency policies could both result 
in more confusion for patients about their expected costs of care and create additional implementation burdens on 
providers. Furthermore, we ask that the departments clarify that these good faith estimate provisions only apply to the 
specific out-of-network situations outlined in the statute and rule. We also are pleased the departments recognize the 
challenges that out-of-network providers or facilities face in identifying care management policies of a given plan with 
which they do not contract. We support the rule’s provisions that would allow providers and facilities to include a 
general default statement in the tailored notice that informs the patient that such limitations may apply rather than 
requiring specific plan information.   
 
The IFR also requires the notice to include a list of in-network providers that can furnish the relevant item or service, 
but we do not believe that the provider should have this responsibility. Instead, we urge the departments to modify the 
rule to allow for a standard default statement in the notice that directs the patient to their plan for a current and accurate 
list. Providers would need to manually review a payer’s provider directories—which are not always up-to-date—or spend 
time trying to access the specific nuances of a patient’s plan, including specific limitations, exclusions and unique network 
designs, such as the use of tiered networks, in order to meet the proposed requirement. Furthermore, some payers are 
currently restricting coverage for certain services at in-network facilities (e.g., surgeries at hospital outpatient 
departments). In this situation a facility or provider will appear to be in-network in the directory, but the coverage rules 
of the particular plan may deny coverage for services by those providers. As a result, patients may inadvertently be given 
erroneous information, delaying needed care.  
 
The rule also implements the statutory requirement that the notice and consent forms must be available in any of the 15 
most common languages in the geographic region in which the applicable facility/provider is located. We recommend 
that the departments provide translations of the standard forms included in the IFR into the top 15 nationally known 
languages. The departments also seek comment on what language access standards would be appropriate in 
circumstances where the applicable facility/provider serves populations in multiple states. As noted earlier, children’s 
hospitals are regional providers and often treat children from other states, as well as other geographic regions within the 
state. We believe the departments’ translation of the forms into the top 15 languages nationally would better ensure that 
children’s hospitals and other similar regional providers meet the language needs of their patients who travel for services.  
 
Finally, the IFR requires providers and facilities to alert the patient’s plan that the notice and consent process was used 
and share the signed consent form with the plan. We encourage the departments to expedite the adoption of standard 



 

 
 

electronic transactions for the exchange of this information in order to ensure consistency. In the interim, we 
recommend that the departments modify the standard form to allow the provider or facility to attest that the 
requirements are met in lieu of submitting the actual document.  
 
Notice Disclosure Requirements for Plans 
We urge the departments to require health plan disclosure forms to include instructions on how enrollees can access 
information about their specific plan design, an updated provider list and an explanation of all care management policies, 
including prior authorizations. As we note above, the responsibility for informing patients about in-network providers 
and any specific benefit and coverage limitations must lie with the plans. Providers, particularly those that are out-of-
network, will not have ready access (or any access at all) to the specific plan nuances or up-to-date or current provider 
directories that reflect particular plan policies.  
 
Initial Payments or Notice of Payment Denial 
The departments solicit comment on additional standards that are necessary to prevent abusive claims payment practices 
and whether to set a minimum payment rate or methodology for an initial payment. First, we urge the departments to 
strengthen oversight of plans’ “clean claims” processing practices to ensure plans comply with timelines and do not 
impose unnecessary payment delays. The departments should work with states to support their efforts to enforce their 
prompt pay laws and impose more stringent oversight and compliance mechanisms for ERISA plans. Children’s 
hospitals have historically faced delays in payments based on plans’ findings of “problems” with a claim. This is a 
particularly common practice—particularly amongst ERISA plans—when large dollar claims are submitted, which 
unnecessarily delays payment and removes the claim from the “clean claim” category. We urge oversight of timeframes 
from initial claim submission to final payment and investigations of plans with patterns of long delays between the two. 
In regards to setting a minimum payment rate or methodology for an initial payment, we urge the departments to not set 
a minimum standard as this would become a de facto benchmark, which Congress clearly avoided when passing the Act. 
Health plans and hospitals have a longstanding history of resolving out-of-network emergency service claims, and this 
process should not be disrupted. 
 
Thank you for your efforts to implement the No Surprises Act and protect patients from surprise bills. We look forward 
to working with you to ensure that children and families have access to appropriate and timely care when they need it 
and are not subjected to unexpected financial trauma. If you have any questions or would like additional information, 
please contact Jan Kaplan at 202-753-5384 or jan.kaplan@childrenshospitals.org. 
 
Sincerely, 

 

Aimee C. Ossman 
Vice President, Policy Analysis 
Children’s Hospital Association 
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